ADM NI STRATI VE TRI BUNAL

Judgenent No. 594

Case No. 649: DEL ROSARI 0- SANTOS  Against: The Secretary-Cenera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conmposed of M. Jeronme Ackerman, President; M. Samar Sen,
Vi ce-President; M. |oan Voicu;

Whereas at the request of Veronica del Rosario-Santos, a
staff nmenber of the United Nations Children's Fund, hereinafter
referred to as UNICEF, the President of the Tribunal, wth the
agreenent of the Respondent, successively extended to 27 Decenber
1991 and 31 January 1992, the tinme-limt for the filing of an
application to the Tribunal;

Whereas, on 31 January 1992, the Applicant filed an
application requesting the Tribunal:

5. (1) To declare the present appeal receivable.

(2) To find that the Joint Appeals Board erred by
i ntroduci ng extraneous factors into its
consi deration of the Applicant's appeal.

(3) To adjudge that UNICEF, in selecting the candi date
to fill the post of Assistant to the Associate
Director did not adhere to UNI CEF Admi nistrative
Instruction No. 352, that UNI CEF m sapplied the
guidelines and that UNICEF failed to conply with
staff regul ation 4. 4.



(4)

(5)

(6)

(7)

(8)

(9)

To declare that UNI CEF circunvented a fair review
of qualified candi dates by the Appointnent and
Pl acement Conmi tt ee.

To adj udge and decl are that the Applicant was
deni ed due process due to procedural irregularity
in the selection process.

To find that there was prejudi ce agai nst the
Appl i cant caused by procedural m stake.

To find that the Applicant was treated in an
arbitrary manner which precluded her selection as
t he successful candidate for the post.

To order the Respondent to pay the Applicant
damages in the anount of two years of net salary,
for violation of the terns of her pernanent

appoi ntnent, for |ack of due process and for

prej udi ce agai nst the Applicant.

To order the Respondent to assign the Applicant a
post and grade equivalent to the post of Assistant
to the Associate Director of the Programe

Di vision of UN CEF."

15 January 1993;

Wereas the Respondent filed his answer on 20 Cctober 1992;
Whereas the Applicant filed witten observations on
Whereas, on 27 January 1993, the Respondent submtted an

addi ti onal statenent;
Whereas, on 10 May 1993, the Applicant submtted an
addi ti onal docunent and anended her pleas as foll ows:

"(9) to order the Respondent to pay the Applicant
damages in the anobunt of two years of net salary, for
exenpl ary noral damages, including punitive damages."

Whereas, on 19 May 1993, the Respondent comrented on the

Applicant's anended pl eas;

VWhereas the facts in the case are as foll ows:



The Applicant entered the service of UNICEF on 11 May 1972,
as a Stenographer. She was initially offered a fixed-term
appoi ntnent at the G2 level, until 11 August 1972, when she was
granted a probationary appointnment. On 1 May 1974, the Applicant's
appoi ntment was converted to a regul ar appointnment. During the
course of her enploynment with UNI CEF, the Applicant received
successi ve pronotions, reaching the G6 |level from1l January 1985,
with the functional title of Programe Assistant.

On 4 Septenber 1990, the Division of Personnel issued a
Vacancy Announcenent for the P-2 |evel post of Assistant to the
Associate Director. The Applicant and sevent een ot her candi dates,
internal and external, applied for the position.

On 23 Cctober 1990, the Director of the Programme Divi sion,
transmtted to the Division of Personnel his assessnment of the
qual i fications of the candidates, short-listing four candi dates.
The Applicant ranked third in the short-1list.

According to the record, a Selection Advisory Panel (SAP),
consisting of a representative of the Appointnent and Pl acenent
Committee (APC), together with a representative of the D vision of
Personnel and a representative of the Programe Division, nmet on
30 Cctober 1990, to consider the applications for the post. After
reviewng the qualifications of the four short-listed candi dates,

t he Panel unani nously recomended that the candi date ranked first
by the Director of the Programme Division be appointed to the post.
As regards the Applicant, the SAP noted that although "she has
shown a good performance; however, she does not match the academ c
qualifications nor the field of experience that the previous

candi date has." The candi date chosen by the SAP had j oi ned UNI CEF
as a Junior Professional Oficer in 1988. After working on a
short-term basis for the Accounts Section, she had been granted a
fixed-termcontract in the Programme Division, as Assistant to the
Associ ate Director, at the P-2 level. According to the record, the



recomendati ons by the SAP were not forwarded to the APC. On
5 Novenber 1990, the Executive Director approved the appointnent of
t he candi date endorsed by the SAP. On 30 Novenber 1990, the
Appl i cant requested the Secretary-Ceneral to review this decision.
In a reply dated 9 January 1991, the Deputy Executive
Director, on behalf of the Executive Director, informed the
Appl i cant that the decision would be maintai ned.
On 11 February 1991, the Applicant | odged an appeal with the
Joi nt Appeals Board (JAB). The Board adopted its report on
13 Septenmber 1991. |Its conclusion and recommendations read as
fol | ows:

"Concl usi on and Recommendati ons

27. The mpjority of the Panel concludes that the

rul es concerning appoi ntnents and pl acenent had not
been applied consistently in the case under

consi deration, which had had the effect of denying
the Appellant a full review of her candidature by her
peers, i.e., the d obal APC

28. Accordingly, the magjority of the Panel
recommends that the Appellant be given priority
consideration for any appropriate core post vacancy
at the P-2 level for which she is found to be
qualified and in which she is interested.

29. The mpjority of the Panel also reconmends that
t he Appellant receive three nonths pay at the P-2

| evel for the injury she suffered as a result of the
Adm nistration's failure to review her candi dature

t horoughly and equitably in accordance with existing
rules.”

In a dissenting opinion, the Chairman of the JAB panel
stated in part:

2. The Panel having rejected other clains by the
Appel lant, rightly focused its attention on the



guestion whether in the selection process UN CEF had
breached establi shed procedures and policies
regardi ng appoi ntnents, pronotions and | ateral
transfers. In this regard the Panel had to deal with
the difficult problemof separating its exam nation
of the Appellant's grievances from any consideration
whi ch woul d be tantanount to questioning the manner
in which another candidate arrived at the stage where
she was subsequently selected for the post. The

i ssue was whet her the Respondent by-passed the

Appoi ntrent and Pl acenent Conmttee (APC), thus
denyi ng the Appel |l ant due process, and not how the

ot her candi date was sel ected for the post.

3. Except for the mnutes of the Sel ection Advisory
Panel (SAP) which the Panel requested and received
fromthe Respondent, the Panel was deprived of its
responsibility to independently seek and review all
rel evant confidential docunents, including, if
necessary, the enploynent records of all the

candi dates for the post. Regrettably, the Appellant
had access to and provided as attachnents to her
statenent of appeal, the Personnel Action (P.5)
docunents of another staff nenber. As noted in
paragraph ... above, the Panel expressed its concern
at this apparent breach of confidentiality and
infringenment on the rights of the sel ected candi date.

4. It is clear that while purporting to be concerned
about the alleged by-passing of the APC, the

Appel lant dwelt at length on the qualifications and
suitability of the selected candidate for the post in
guesti on. She stated, inter alia, that:

... The selected candidate's work experience
with UNICEF is |limted to financial accounting
of programme accounts and does not include any
practical experience whatsoever in progranmm ng
work... The Appellant questions the criteria
used in the selection in the |ight of

consi deration that the selected candidate did
not even fulfil the m ninmumrequirenents. One
consi deration, however, appears to have been
that of nationality. The selected candidate is
froma major donor country of UNICEF, while | am
froma devel oping country..."'.



5. If indeed there was a breach of the selection
process outlined in paragraph ... above, which in ny
view there was not, the Appellant should, as far as
possi bl e, have Iimted her argunents to the selection
process and procedure without direct reference to
qual i fications, personnel history and nationality of
any other candidate. |In these circunstances, it
woul d be injudicious for the Panel to nmake any
recommendation in support of this appeal, let alone a
recommendation for renedies, including financial on
behal f of the Appellant.

6. Accordingly, | recomend that this appeal be
rejected.”

On 26 Septenber 1991, the Director of the Ofice of the
Under - Secr et ary- General for Adm ni stration and Managenent i nforned
the Applicant that:

"The Secretary-Ceneral has re-exam ned your case
in the light of the Board' s Report, including the
mnority opinion. He wishes first to note that he
shares the Panel's unani nous concern at the breach of
confidentiality regarding the sel ected candi date.
Wth regard to your appeal, the Secretary-Ceneral has
concl uded that you were given full and fair
consideration for the post in question in accordance
with UNI CEF' s established procedures. Accordingly,
he has decided that the contested decision be
mai nt ai ned. However, in view of your very good
per formance record, you should be given ful
consi deration for higher |evel posts in UN CEF for
whi ch you are found to be qualified and in which you
may express an interest.”

On 31 January 1992, the Applicant filed with the Tri bunal
the application referred to earlier.

The Applicant separated fromthe service of UNICEF with
effect from30 April 1993.

Whereas the Applicant's principal contentions are:



1. The Respondent inconsistently applied the rules
concerni ng appoi ntnments and pl acenent, denying the Applicant due
process of |aw.

2. The Respondent arbitrarily transferred another staff
menber to the post sought by the Applicant, circunmventing nornma
procedures, and by-passing review by the APC in order to give
preferential treatnent to another candi date.

3. The JAB erred when it introduced the extraneous issue
of confidentiality into its consideration of the appeal.

Wer eas the Respondent's principal contentions are:
1. Any part of the application that relies
on docunents inproperly obtained and
di scl osed, should be stricken and di sregarded by the
Tri bunal .
2. The Applicant was properly considered for
pronotion and therefore her non-selection
for the post does not violate her rights.
3. The Applicant has not discharged the burden of proof to
establish that her non-sel ection
for the post in question was inproperly notivated.

The Tribunal, having deliberated from 14 June to 28 June
1993, now pronounces the follow ng judgenent:

. The Applicant's conplaint centers on "violations of the
terms of her permanent appointnent”, |ack of due process, and

prej udi ce agai nst her, for which, initially, at the tinme of her
application, she requested paynent of "danmages in the anpunt of two
years of net salary" and assignnent to a "post and grade equival ent
to the post of Assistant to the Associate Director of the Progranmme
Division of UNTICEF'. On 10 May 1993, the Applicant inforned the



Tribunal that she had "resigned fromthe service of UN CEF
effective 30 April 1993" and asked that her plea for an equival ent
post and grade, be changed to read "to order the Respondent to pay
the Applicant the amobunt of two years of net salary, for exenplary
nmor al damages, including punitive danages".

1. The principal controversy between the parties is essentially
about the procedure followed in selecting a candidate for the post
of Assistant to the Associate Director at the P-2 level. The

pur pose of the post, as indicated in the Vacancy Bulletin issued on
4 Septenber 1990, is:

"To support and assist the Associate Director in co-
ordinating the work of the Geographical Sections,
take part in reviews of annual reports and progranme
subm ssions, the Division's workplan, and foll ow up
with field offices on the inplenentation of progranme
policies and procedures.”



The m ni num requirenent for candidates is described as foll ows:

- Uni versity degree or equivalent in social
science or related discipline. Hands-on
know edge of conputer applications required.

- At | east two years of progressive and
di versified know edge of UN CEF programre
policies and procedures and experience in their
appl i cation.

- Fluency in English. Know edge of French and
Spani sh an asset".

L1l The Applicant contends that under the "guidelines"
circulated by the Respondent on 2 May 1983, the "Appointnent and
Pl acenment Commttee (APC) will review the recomendati ons of the
Sel ection Advisory Panel"” (SAP) and inasnmuch as this was not done,
the Applicant was the victimof an inproper procedure. The
Respondent, on the other hand, asserts that the established
procedure was correctly followed and that Personnel Adm nistration
Managenment Manual , Chapter 4, Section 4, paragraphs 4.4.7 and 4.4.8
provides that, "for appointnments of existing staff nmenbers to
vacant posts at the sane | evel as their own personal grade,
provided there is consensus in the SAP', the SAP' s recommendati on
has to be sent to the Director of Personnel and not to the APC

| V. The details furnished, both by the Applicant and the
Respondent, in support of their positions have been considered by
the Tribunal. It appears to the Tribunal that there was sone
confusion, resulting fromthe way it was described, about the
status of the successful candidate. That candi date was al ready at
the sane | evel as the post advertised and whether or not her

appoi ntment coul d be considered strictly as a lateral transfer, is
immaterial. The successful candidate was entitled to be considered
for the post, along with sixteen other applicants, because she was
a former Junior Professional Oficer (JPO serving at the tine on
short termfixed contracts. 1In section 5.3.56 of the UN CEF



Per sonnel Admi nistration Manual - Vol. 1, it is stated that: "JPGs,
i ke qualified applicants fromany UN nenber state, are eligible to



conpete with internal candi dates for vacant UN CEF internationa
project or core posts, when they conplete their termof duty". The
fact that the successful candi date was occupyi ng the post
advertised, has little significance in the systemfollowed by

UNI CEF.

V. As indicated above, different views have been taken with
respect to the "guidelines" in force for filling the adverti sed
post. The Applicant asserts that it was necessary for the SAP to
send its recommendation to the APCin the first instance. On the
ot her hand, the Respondent nmaintains that, since there was a
consensus in the SAP, its recommendation in the present case, could
be sent directly to the Director of Personnel. The Tribunal finds
that the Respondent followed established practice, while bearing in
m nd the main consideration, that the best candi date avail able
shoul d be selected for any post. There was consensus in the SAP
about who was the best candidate. On 9 January 1991, in explaining
the position fully to the Applicant, the Deputy Director
(Operations) wote to her, inter alia, that:

"On 30 October 1990, a Sel ection Advi sory Panel
consisting of a representative fromthe Ofice
(PD[ Programme Division]), from DOP and fromthe APC
was held at which time all shortlisted candi dates
were reviewed. As you were one of the shortlisted
candi dates, the SAP carefully reviewed your
candi dature. The SAP unani nously agreed to the
sel ection of another applicant as the best suited for
t he post.

On 5 Novenber 1990, the Deputy Director, DOP
approved the appointnent of this other candi date.
You were subsequently advised by letter on the sane
day of this selection.”

VI. The Applicant is entitled to evaluate her own achi evenent and
performance in any way she wshes (in spite of nenp judex in sua




causa), but the assessnent of candidates for posts is a
responsibility within the lawfully exercised discretion of the
Respondent. Neither the Tribunal (nor the JAB, as indicated in its
report) can substitute its evaluation for that of the Respondent.

VI, The inclusion of the Applicant anong the four candi dates
short-listed by the supervisor of the Departnent, shows that her
candi dature was wei ghed and assessed before it was reviewed by the
SAP. This satisfies the Tribunal that the sel ection process was
proper. The Applicant's suggestion that she has been a victimof a
fl awed procedure, to the extent of being excluded as a result of
sone arrangenent nmade in advance, cannot be sustai ned.

VIIl. The Tribunal, having rejected charges of wong-doing on the
part of the Respondent in applying the prescribed procedure, now
turns to allegations of prejudice and discrimnation the Applicant
makes agai nst the Respondent. She asserts that the General
Assenbly resol utions regardi ng the advancenent of wonen, especially
wonen from devel opi ng countries, were not adhered to. There is not
one iota of evidence this was so. Accordingly, the Tribunal is
unabl e to sustain these allegations.

| X. The Applicant also alleges that by not selecting her for the
advertised post, the Respondent failed to "provide occupati onal
training opportunities ... to enable wonen in lowceiling
occupations to choose nore prom sing careers”. This conplaint is

al so wi thout substance as the Adm nistration repeatedly recogni zed
and appreci ated "years of service and your contribution to UN CEF".
On 26 Septenber 1992, the Director, Ofice of the Under-Secretary-
General for Adm nistration and Managenent, indicated - on behal f of
the Secretary-Ceneral - in a letter witten to the Applicant that



"in view of your very good performance record, you should be given
full consideration for higher |evel posts in UNI CEF for which you
are found to be qualified and in which you nay express an
interest”.

X. The Tribunal must record its strong di sapproval of one
aspect of the presentation of her case by the Applicant. The JAB
has found and the Respondent has confirned that the Applicant used
docunents from anot her staff nenber's personnel file, in "breach of
confidentiality". In support of her action, the Applicant
mai nt ai ned that she was not aware of the appropriate instruction
prescribing "that official files should not be renoved fromthe
personnel offices, and that only the staff nmenbers concerned and
aut hori zed officials could have access to those files". The
Applicant went on to explain that she presented the confidenti al
material as "all avail abl e evidence nust be presented” to the
Tribunal and that "the Adm nistration cannot hide behind the issue
of confidentiality".

The privacy of a staff nenber's personnel file is so self-
evident as to require no further elaboration by the Tribunal.
Hence, the Tribunal cannot accept these explanations for the
infringenment of rules of confidentiality, especially as there are
provisions in the Tribunal's Statute and Rul es for obtaining such
mat eri al as may be needed for the proper consideration of a case.
Besi des, the Applicant, having served with UNI CEF for about twenty
years, nmust be presuned to have known the observance, in practice,
of the confidentiality of personnel files, even if she was not
aware of the precise instructions relating thereto. The Tribunal
wi shes to alert all applicants who may cone before the Tribunal in
the future, that the unauthorized acquisition, use or introduction
of confidential or privileged docunents will be totally
i nadm ssi bl e, and any attenpts to do so will neet wth di sapproval



by the Tribunal and may have adverse consequences for the
Appl i cant.

Xl . In view of the foregoing, the application is rejected.

(Si gnat ures)

Jer ome ACKERMAN
Pr esi dent

Samar SEN
Vi ce- Pr esi dent

| oan VA CU
Menmber
Geneva, 28 June 1993 R Maria VIC EN-M LBURN

Executive Secretary



